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EXECUTIVE SUMMARY

DOCUMENTING HARM IN AFRICAN COMMUNITIES FUELED FROM ABROAD

very year, hundreds of billions of dollars flow into Africa from abroad. Regardless of motivations, these
Efinancial flows can have both positive and negative impacts on local people and the environment.

A ‘negative impact’ may mean that a family’s home and farmland is taken by force, they are forced to flee from
their ancestral land, and children and grandchildren suffer the multigenerational poverty that results from a
loss of the resource base that sustained their family’s life and livelihoods.

Much of the harm we see in our collective work at Accountability Counsel and African Coalition for Corporate
Accountability (“ACCA”) member organizations exists across all sectors and modes of finance. This harm
often begins with decisions about financial flows starting from abroad, rather than beginning with communi-
ty-led decision making. Investments that fail to engage in social and environmental due diligence often exist
within a national context of prioritizing corporate and elites’ interests over public interest protections. Such
failures early in a project cycle often ignore local context, resulting in a lack of appropriate consultation with
and consent from local communities.

When foreseeable social and environmental impacts are not accounted for, communities and the environ-
ment suffer the consequences. We also see harm from explicit choices to silence locally affected people with
repressive laws and/or violence, to steal land from families, and to commit a variety of overt human rights
abuses in order to facilitate advancement of foreign-funded projects.

A WIDE RANGE OF OPTIONS FOR REMEDY, BUT NOT ENOUGH ACTUAL REMEDY

This report explores the avenues available to communities to raise grievances, with a goal of understand-
ing how to increase the rate of remedy that results. Too few of these avenues regularly result in remedy in
cases where foreign finance and investment has led to human rights or environmental abuse.

Because the source of an investment in a project will likely determine a community’s options for account-
ability, this report helps communities and their advocates understand the chain of actors and common
sources of financing behind financial flows in Africa. We focus on the upstream part of an investment chain,
including parent companies, project companies, investors and shareholders, lenders, and governments.

We focus on three types of accountability options: national courts, quasi-judicial regional commissions and
courts, and non-judicial accountability offices at the site and international levels.

Where a domestic corporate operator causes harm in an African community using foreign investment,
communities may be able to hold the domestic corporation accountable in local courts. Barriers vary greatly
across geographies and settings, but can include the cost of legal support, lack of available public inter-
est lawyers experienced in using the range of accountability tools, and often the geographic distance from
investment sites to lawyers and courts. Once in a legal proceeding, judicial corruption and lack of judicial
resources to move a case through completion quickly are additional barriers. Where the operator is a foreign
corporation, communities face yet further barriers, although examples exist of communities using domestic
or foreign courts—in particular where a European or United States corporation is involved. However, there are
more examples of judgments from foreign courts than of remedy actually delivered as a result of them.
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There are fewer known examples of quasi-judicial regional commissions, tribunals, and courts leading to judg-
ments to remedy harm from foreign investment, and we have not identified cases of actual remedy in response
to corporate or development finance abuses. The lack of enforcement power of these bodies is a contributing
factor, as is the lack of willingness of states and corporations to engage with quasi-judicial mechanisms.

There is an increasing set of examples of non-judicial venues facilitating agreements to provide and actually
deliver remedy, including: (1) the independent accountability mechanisms (“IAMs”) tied to international financial
institutions; (2) the National Contact Points (“NCPs”) mandated for OECD states; (3) project-level or operation-
al-level grievance mechanisms; and (4) other voluntary initiatives and codes of conduct. Although these venues
are relatively unknown and underutilized, they—and particularly IAMs—have potential to provide meaningful alter-
natives to courts. Barriers to using accountability offices tend to be lower than using local and regional courts in
terms of costs and accessibility, though the number of trained advocates available to support communities to use
accountability offices is far fewer than for use of local courts. Unlike domestic courts, accountability offices do
not have the power to enforce the outcomes they produce. Nonetheless, they can be powerful, and relatively quick
and inexpensive, tools for communities if they are supported to use them as part of larger strategies that put
pressure on the stakeholders to use the process to remedy harm.

Despite the wide range of avenues communities can pursue, access to remedy for human rights and envi-
ronmental abuses tied to international financial flows remains rare. Additional barriers that impede access
to remedy include threats and violence against rights defenders, formal legal structures that fail to protect
community rights, lack of access to information, and insufficient advocacy support. In the rare victories where
communities’ and their advocates’ strategies effectively overcome these barriers and result in remedy agreed
to on paper, our research finds that whether or not remedy was actually provided that was proportionate to the
harm experienced remains largely undocumented and requires attention.

RECOMMENDATIONS FOR CHANGE

We conclude with recommendations for the stakeholders involved in international financial flows,
including communities, advocates, and civil society; state governments, both in African host countries
and the home countries of corporations and institutions; companies and investors; and philanthropic funders.
They are:

1 Strengthen rules and regulations that protect community rights, promote access to
information, and guarantee accountability;

2 Grow advocacy support for African communities seeking remedy;
3 Focus attention on provision of actual remedy, in addition to access to remedy; and

4  prevent harm through community-led decision making about rights and resources.
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INTRODUCTION

arah Monopoloh made a living as a charcoaler in Liberia, harvesting mature rubber trees

and burning them into charcoal to sell for fuel. A combination of public development

finance through the U.S. Overseas Private Investment Corporation, Swedfund, Vattenfall,

the Multilateral Insurance Guarantee Agency, and the privately owned Pamoja Capital led

to a series of events that crumbled the meager foundation Sarah had built for herself. As
a result of the foreign investment into a biomass project in her region of Liberia, the rubber trees
were harvested to make wood chips, with any remaining twigs and branches available only if she
agreed to have sex with the workers employed to harvest rubber trees at the plantation. She was
coerced into transactional sex. Sarah became far worse off than before as a result of the foreign
investment. The project ultimately failed and the biomass company abruptly withdrew from the
project area, leaving behind devastated local communities that had previously been self-sustaining
farmers and charcoal producers. No biomass energy was ever provided in Liberia. Investors all
along the investment chain, as well as the local operators, are responsible for the project’s failures
and abuses.! For Sarah, her community, and the communities throughout Africa harmed by interna-
tional investment, what options are there to speak up and seek redress? What mechanisms could
have prevented the harm in the first place?

International financial flows into African countries take a variety of forms, including through mul-
tilateral development finance, bilateral public finance, private finance and investment, and more
recently, impact investment. Financial flows are increasingly combined in public private partner-
ships (“PPPs”). While investment is critically needed to advance the range of public and private
priorities at the regional, national, and local levels, most foreign investment decisions that impact
local communities take place in the absence of local voices. Decisions made in foreign capitals
often have multi-generational impacts on communities and their climate and environment. When it
comes to negative impacts of foreign investment in Africa, there is a long history of exploitation of
local people and their resources. But the dynamics around preventing harm and seeking remedy
are changing.

This report focuses on that change: specifically, what can be done to avoid, mitigate, and rem-
edy negative impacts of international financial flows into Africa through emerging accountability
systems. Together, the African Coalition for Corporate Accountability (“ACCA”) and Accountability
Counsel present this report as part of our collective work to strengthen access to remedy? and
eliminate obstacles to justice. This report comes in response to a multitude of requests for infor-
mation and advocacy support from African communities and their allies to ACCA and its members,
and Accountability Counsel. We seek to prevent harm leading to these requests in the first place,
and where harm occurs, to increase the number of advocates capable of supporting communities.
Together, we are working to improve the systems that communities require to deliver remedy in an
independent, fair, transparent, accessible, effective, and predictable manner.

We first explore the harmful impacts of foreign investment on people and the environment in Africa
(Section 2). Then, we discuss the actors behind internationally-financed projects (Section 3). Next,
we look at the potential venues for remedy (Section 4), followed by a discussion of the barriers
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that exist for African communities to seek remedy (Section 5). Finally, we provide recommendations
(Section 6). Throughout this report, we focus on research and recommendations from, and appro-
priate to, the African context, with case studies from the extractive sector, and mining in particular.

ACCA was launched with the support of Global Rights in November 2013. To date, there are 123
ACCA member organizations from 31 African countries. ACCA operates as a coalition of organiza-
tions based in Africa supporting communities and individuals whose human rights are adversely
impacted daily by the activities of corporations, both multinational and domestic. The ACCA decla-
ration takes the following position in line with the United Nations Guiding Principles on Business
and Human Rights (“UNGPs”) third pillar on access to remedy:

e There is a need to strengthen remedies and eliminate obstacles to justice;

¢ Those affected by corporate-related human rights abuses must have a clear, effective
and independent means of seeking remedy, both judicial and non-judicial; and

¢ Facilitating access to regional and international remedies must be a priority, especially
where State remedies are weak or non-existent.

ACCA'’s work on this report emerged from the failure of many businesses to appropriately apply
the UNGPs in the African context. This report seeks to help bridge this gap in access to remedy by
mapping existing forms of financial remedy provided in Africa, receiving input from grassroot and
civil society organizations across Africa on appropriate forms of judicial and non-judicial remedy, and
identifying key factors that are particular to Africa in the context of remedy that need to be included
in any remedial framework in the continent. ACCA’s research explored the following questions:

1 What are the standards, (mechanisms, practices and forms) that have been applied in
terms of access to remedy in Africa?

2 Would African communities benefit from different forms of remedy, and if so, how?

3 What are the contributing/ prohibiting factors when it comes to access
to remedy in Africa?

4 Would the proposed context-specific forms of remedy improve access to
remedy in Africa?

Accountability Counsel began the research informing this report nearly a decade ago. To date,
lawyers in Accountability Counsel’s Communities program have supported communities and their
advocates in 17 African countries to raise grievances tied to harm from projects financed from
abroad. Accountability Counsel has conducted trainings and advised communities and their advo-
cates across the continent. The methods these communities have used to speak out to receive
redress reflect some failures, some successes, and lessons throughout. Accountability Counsel’s
approach is unified by a focus on supporting communities to use non-judicial accountability offices
tied to international investment as part of wider advocacy strategies. While judicial remedies that
result from judgments or out-of-court settlements can be powerful and are a necessary part of
access to justice, they are also rare due to a host of barriers. Accountability Counsel’s non-judicial
accountability focus advances an additional and complementary system for communities who may
benefit from it, and is not a replacement for rule of law and the domestic legal processes that
governments have promised and owe their citizens.
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At the policy level, Accountability Counsel has engaged with advocates at the regional and
national levels through a variety of networks, seeking a strong and robust system of accountability
tied to international investment, regardless of the source or type of assets. Accountability Counsel
works on accountability for harm caused by multilateral development finance flowing into Africa,
bilateral aid and investment causing harm, as well as harm from private financial institutions and
corporations. And increasingly, Accountability Counsel is advancing calls for accountability for harm
from impact investment into the region. Accountability Counsel’s scope is as broad as the wide
breadth of finance leading to harm, though throughout, focused on non-judicial accountability policy
and practice.

This report also draws on Accountability Counsel’s interviews with civil society organizations, the
data coming from accountability offices serving African communities, and the needs of civil society
organizations partnering with Accountability Counsel working to advocate for the rights of local
people across Africa.

Finally, we note that these complex topics are challenging to cover in a way that does justice
to the scope of the issues, regions, and types of actors discussed. To start, Africa is a deeply
diverse continent, with each region, subregion, and country meriting its own report. We endeavor
not to paint the world simplistically, but to pull data, analyze trends, tell stories we have been a
part of, and share information in a way that advances an understanding of how this complexity
can be understood and acted upon to advocate for change. Our hope is that this report can
serve as a resource for communities and their advocates, funders seeking to invest in positive
change, investment decision makers, project operators, and the community of practice seeking
a more just and sustainable world that respects the rights of local people to have a voice in
decisions affecting them.

The threats to local people and environmental consequences of the current unaccountable mod-
el of foreign investment in Africa make this work urgent. We dedicate this report to Sarah and the
many people like her across the African continent, bravely demanding to be heard and respected.

ENDNOTES

1 For further information, including a video, on this project, see Liberia: Biomass Project in Buchanan,
Accountability Counsel,
https://www.accountabilitycounsel.org/client-case/liberia-buchanan-renewable-energy/

(last visited July 15, 2020).

2 Access to remedy is enshrined in the third pillar of the United Nations Guiding Principles on
Business and Human Rights. U.N. Human Rights Office of the High Commissioner, Guiding Principles
on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy”
Framework, U.N. Doc. HR/PUB/11/04 (2011),
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf. See infra
section “The Building Blocks of the Right to Remedy.”
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HARM FROM
INTERNATIONAL INVESTMENT

nternational investors and corporations are increasingly looking toward Africa as a source of
natural resources and profit, particularly in the extractives, infrastructure, and energy sectors.®
This investment—whether motivated by the opportunity for financial gain, development, social
or environmental benefits, or a combination—can have both positive and negative impact.

Here, we focus on the negative impacts of international finance on local communities and the
environment.

Bilateral or multilateral development finance and commercial investment in Africa typically
prioritize the interests of the state or investor, which may benefit local people, or may conflict with
or undermine local interests. Likewise, even impact investment or philanthropic efforts meant to
benefit local people or the environment can cause harm. Top-down investment that follows external
priorities is easy to get wrong and difficult to get right without consultation with local communities
in the initial design phase of the investment.

Harm from investment varies in scope, from impacts like pollution and displacement that are
direct, project-specific, and hyper-local, to changes in public policy that have repercussions on a
national or regional scale. Much of the harm we have seen in our collective work across all modes
of investment is a result of negligent due diligence that ignores the local context and fails to
appropriately consult with local communities or obtain consent from Indigenous communities, thus
failing to account for foreseeable social and environmental impacts. We have also seen harm stem
from explicit choices to silence locally affected people, sometimes violently, to steal land from
Indigenous and traditional peoples, and to commit a variety of overt human rights abuses meant to
facilitate advancement of foreign-funded projects.

We begin this chapter with two in-depth examples of internationally financed projects: one in
Liberia where harm occurred, and one in Kenya where communities are working to prevent harm.
We then contextualize these stories by exploring harmful impacts of internationally financed
projects across the African continent, as documented in community-led complaints.

ACCOUNTABILITY IN AFRICA
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CASE STUDY:
BUCHANAN RENEWABLES IN LIBERIA

A biomass company funded by the U.S. and other international donors
that caused serious human rights, labor, and environmental abuses,
including sexual abuses by company employees of local women.

A sign for Buchanan Renewables reads: “Renewable biomass: a clean and sustainable ‘natural and incredible’
energy source ... Fulfilling Our Promise.”

eginning in 2007, biomass company Buchanan Renewables (“BR”) cut down rubber trees for

biofuel and was supposed to rejuvenate family farms and create sustainable energy for Liberia.

Instead, the project harmed its intended beneficiaries. As a result, hundreds of Liberian char-
coalers, farmers, and workers are worse off than they were prior to the project.

Between 2008 and 2011, the U.S. Overseas Private Investment Corporation (“OPIC”) approved
three loans to BR totaling US$216.7 million. BR was owned by Pamoja Capital, the private invest-
ment firm affiliated with the McCall MacBain Foundation and under the leadership of a Canadian
national. OPIC stated that its support for BR would have a strong development impact in Liberia
by rejuvenating rubber farms and creating sustainable and renewable energy through converting
old rubber trees into biofuel to be used in a BR-constructed power plant.

Instead, because of a lack of community consultation and due diligence, the project was char-
acterized by serious abuses and drove impacted communities further into poverty.* The project
ultimately failed, and BR abruptly withdrew from the project area in early 2013, devastating local
communities. Moreover, BR’s model was designed in a way that prevented previously self-sustaining
farmers and charcoal producers from providing for their own welfare once the project began.

By the time of OPIC’s last loan to BR in 2011, hundreds of Liberians were worse off than they
were when BR arrived. For example, Indigenous, smallholder farmers who had subsisted on
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What is left of a natural forest, harvested by BR. The forest was previously used by charcoalers.

income from their rubber trees were left struggling to satisfy basic needs after the company cut
down their trees. The company wood chipped and chemically treated the trees. Having no permit-
ted power plant, they instead shipped wood chips to Europe and dumped excess chips back on
family farms, harming community drinking water. Family members attribute the death of at least
one child to the company’s contamination. Communities still lack access to clean water.

At the same time, BR’s harvesting of old rubber trees at the Firestone plantation ran into direct
conflict with charcoal producers, the most vulnerable population in the area. These charcoal
producers used the same trees that BR chipped and chemically treated to produce charcoal,
Liberia’s most important fuel source. Within a few years of BR’s arrival in Liberia, the cost of char-
coal production had nearly tripled, and the native charcoal producers struggled to make a living.

Additionally, BR employees abused subsistence charcoal producers by demanding bribes—or
sex from women—to access wood the company had promised to give them for free.

Finally, BR workers suffered from rampant labor rights violations. BR systematically failed
to provide workers with adequate protective equipment and safety training, exposing them to
life-threatening working conditions. Many workers suffered debilitating and permanent injuries
from workplace accidents—including being trapped under fallen trees and having limbs
broken—and did not receive adequate medical care or compensation. Some workers doing

The failed

due diligence
violated OPIC's
social and
environmental
rules, as well
as Liberian
laws.
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“Most of the bosses were having sex with the women in our department.
They said that if you didn’t agree to have sex with them, you would be the first
person to get her name on the list for termination.”

— Female worker employed by Buchanan Renewables

full-time jobs for BR were unpaid and called “volunteers” for up to two years. Several female
agriculture workers reported that their male supervisors sexually abused them and retaliated if
they refused their supervisors’ sexual advances.

BR’s project suffered from a lack of transparency and due diligence from the start. BR failed
to obtain and analyze baseline data to inform the project’s design or seriously assess potential
negative effects of its activities on local communities’ ability to subsist. The question ‘what
could go wrong?’ was never asked or answered, and plans were accordingly not made for those
foreseeable failures. The U.S. Embassy in Monrovia went so far as to question at the time, in a
leaked 2009 diplomatic cable, why “the company has yet to share an environmental impact as-
sessment, projections of income-generation for small holders, or an engineering feasibility study,
stating only that they submitted documents to OPIC’s satisfaction.”®

This example of harm shows the importance of due diligence and local information throughout
the lifecycle of a project. Appropriate due diligence in this case would have, at a minimum, includ-
ed consultation that ensured that local people were provided with accurate information about the
project and potential risks. The failed due diligence violated OPIC’s social and environmental rules,
as well as Liberian laws.® These circumstances resulted in a failed project—for the people who still
today suffer at the local level, for the investors, the project company, and all intended beneficiaries.
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CASE STUDY:
LAMU COAL-FIRED POWER PLANT IN KENYA

Anticipated climate impacts and local harm from foreign-funded coal-fired power plant.

Traditional fishing boats and the rich marine ecosystem in Lamu

amu, Kenya is a bio-cultural wonder. It hosts critical wildlife corridors, pristine beaches, and

internationally-recognized forest and marine reserves, including 70 percent of Kenya’s

mangroves.” It is also home to Lamu Old Town, a United Nations Educational, Scientific,
and Cultural Organization (“UNESCO”) World Heritage site renowned for its traditional Swabhili
architecture and customs.® Thousands of artisanal fisherpeople and tourism operators ply their
trade on traditional dhow boats, while farmers, semi-nomadic pastoralists, and Indigenous hunt-
er-and-gatherer communities continue to carve out livelihoods utilizing the area’s rich and diverse
natural resources.

This is the proposed location for East Africa’s first coal-fired power plant—a 1,050 megawatt
coal plant planned for a 975-acre site on the Lamu coastline, adjacent to vitally important man-
grove forests and approximately 20 km from Lamu Old Town. In September 2014, the Kenyan
government awarded the contract for the construction and operation of the coal plant to Amu
Power, a company established by Kenyan firms Centum Investment and Gulf Energy. The majority
of the financing for the US$2 billion project will come from China. Amu Power’s shareholders—
Centum and Gulf Energy—are also expected to contribute around US$500 million. Although the
coal plant has attracted, and is still seeking, significant international investment, serious doubts
remain about the necessity and economic viability of the project.®

Local communities face devastating impacts on their health, food security, environment, cultur-
al heritage, and livelihoods from the construction and operation of the coal plant. The Lamu plant
would result in serious air, water, and land pollution, a decline in marine resources, and destruc-
tion of internationally-recognized natural habitats. Tourism and artisanal fishing, the two most
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Hassan, a fisherman
whose livelihood is at risk
from the Lamu coal plant
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Farmers in Kwasasi who were displaced by the coal plant access road

important industries in Lamu, face existential threats from the plant’s potentially dramatic Despite the
disruption of the distinct character of the area and the productivity of its marine environ- significant risks,
ment, threatening the livelihoods of thousands of residents. Indigenous communities are project developers
being further marginalized, losing access to critical natural and cultural resources. In the have not consulted
words of a Lamu resident, “We, the community of Lamu, rely on our natural resources to 0n0
survive—for nourishment, shelter, healthcare, to worship in our sacred spaces, and to affeded comnrumtles
continue our cultural traditions. Our environment is our wealth. When our environment is and have |gnored
healthy, we are healthy. When our environment suffers, we suffer.”© their concerns
The land for the coal plant is being compulsorily acquired from local farmers, who, for years.

years after displacement was announced, continue to face uncertainties around the

extent and type of compensation and resettlement support they will receive.'* Although
construction of the coal plant itself has yet to begin, development of a site access road has
resulted in the displacement of at least 109 farmers and their families, without any consultation
or compensation. In total, thousands of farmers, pastoralists and other land users, fisherpeople,
and tourism operators, including Indigenous and other vulnerable communities, are expected to
be displaced, with no comprehensive resettlement or compensation plans in place.

Despite the significant risks, project developers have not consulted affected communities and
have ignored their concerns for years. Information provided in the few community meetings that
were held was superficial, inaccessible, inaccurate, and unbalanced. Subsequent project docu-
ments failed to genuinely respond to any of the comments and concerns that were expressed
during those earlier community meetings. Some affected groups, including the farmers displaced
by the site access road, were not consulted at all. And shockingly, a pattern of intimidation by
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This lack

of meaningful
consultation or
due consideration
of the coal plant’s
risks violates
Kenyan law

and institutional
funders’ social
and environmental
requirements.

Coalition training, including
members of Save Lamu

government officials has impeded attempts by local groups to hold information sessions
to engage and discuss project impacts as a community.*? This lack of meaningful consul-
tation or due consideration of the coal plant’s risks violates Kenyan law and institutional
funders’ social and environmental requirements.

In June 2019, Kenya’s National Environmental Tribunal (“NET”) agreed, invalidating the
coal plant’s environmental license for lack of effective public participation, among other
reasons.!® In the wake of this decision, UNESCO called for revised impact assessments

that focus on impacts to Lamu’s “Outstanding Universal Value” prior to proceeding with
the project. This decision validated years of struggle by Save Lamu, a Kenya-based umbrella
organization that represents over 40 organizations from Lamu, and a broad coalition of other
groups to document the project’s profound risks and consultation failures. Community mem-
bers and activists are continuing their efforts to stop the coal-fired power plant and prevent the
irreversible harm it poses to Lamu’s unique character, culture, and environment.**
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COMMUNITY COMPLAINTS ABOUT HARM
FROM INTERNATIONAL FINANCIAL FLOWS

he devastating impacts like those caused by the Buchanan Renewables project in

Liberia and posed by the Lamu port and coal plant in Kenya are all too common. African Countries  Cases
Millions of people every year are affected by internationally financed projects such Kenya 41
as mines, dams,*® and roads that displace entire communities, destroy natural resources, Egypt 26
disproportionately impact women and children, and contribute to climate change. Uganda 26
While there is no aggregate data on the type of harm resulting from all internationally Cameroon 15
financed projects, there is information available regarding the likely small portion*® of harm Tunisia 1
that is documented through community complaints filed to offices known as independent Nigeria 10
accountability mechanisms (“IAMs”). IAMs are points of contact within development finance Senegal 10
institutions that were established to receive community complaints about social and South Africa 10
environmental harm caused by projects funded by these institutions. For example, when the Ethiopia 9
African Development Bank (“AfDB”) funded the Sendou coal-fired power plant in Senegal, DRC 8
local people harmed by the impacts of the plant filed a complaint to the AfDB’s IAM.Y7 Often, Morocco 7
these projects also involve commercial funding through co-financing arrangements. I1AMs, as Ghana 6
part of the wider grouping of accountability offices, are explored in more detail in Section 4, Liberia 5
below. While IAM complaints do not represent a complete account of harmful projects global- Mozambique 5
ly, they provide valuable insight into the neg- Guinea 4
ative impacts of international financial flows Madagascar 4
on local communities and environments. Mauritius 4
Tanzania 4
Globally, there have been 1,262 commu- Togo 4
nity complaints to IAMs in the past 25 years Chad 3
about a range of projects across sectors and Ivory Coast 3
funded by every major development finance Malawi 3
institution.*® Of those, 229 involve projects Republic of Congo 3
in Africa. These complaints have come from Lesotho 2
31 African countries, representing over half Zambia 2
the continent. However, these complaints are Botswana 1
largely concentrated in just a few countries, Burundi 1
with Kenya, Uganda, and Egypt accounting for Central African Republic 1
nearly half of all complaints in Africa. Mali 1
Notably, a significant number of com- Mauritania 1
plaints in Africa focused on just two projects. Sierra Leone 1
First, Kenya’s Mombasa-Mariakani road proj- Figure 1: African Complaints by Country
ect has been the subject of 17 separate IAM ] (n=229) »

complaints, all filed to the European Invest-

ment Bank’s (EIB) IAM.*® Second, Uganda’s

Bujagali hydroelectric dam has been the subject of 15 complaints, filed to the AfDB’s, EIB’s,
International Finance Corporation’s (IFC), and World Bank’s mechanisms.?° Complaints about
each of these projects have been supported by coalitions of community activists, local civil
society organizations, national and international advocates.?* Together, these two projects
account for 14 percent of all IAM complaints in the continent.
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Figure 2: African Complaints by Sector

As shown in Figure 2, IAM complaints in Africa span projects in a broad variety of sectors. Com-
plaints can mention multiple sectors, as many projects involve more than one sector. For example,
a transmission line would be recorded as both energy and infrastructure.

B INFRASTRUCTURE AND ENERGY stand out as the most frequent sectors receiving complaints,
raised in 43 and 22 percent of complaints respectively. The prominence of these sectors is un-
surprising, as large-scale infrastructure and energy projects often have substantial direct impacts
on local communities, and therefore carry heightened risks of human rights and environmental
abuse. The myriad harms posed by the Lamu port and the proposed Lamu coal-fired power plant
demonstrate the severe impacts that infrastructure and energy projects can have. The prevalence
of infrastructure and energy complaints will likely continue, as “there is an increasing investment
in energy and infrastructure, but also a corresponding increase in awareness amongst civil society
organizations,” according to John Mwebe, a land rights and community organizer in Uganda working
for International Accountability Project.??

B Similarly, EXTRACTIVES—INCLUDING OIL, GAS, AND MINING—pose severe risks to nearby
communities and ecosystems and were the subject of 11 percent of complaints. Conflict and
human rights and environmental abuses often come with natural resource extraction, especially
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where governance of extractive sectors is weak. A new category of extractives has emerged as

the world transitions to a low-carbon economy: mining of “transition minerals” needed to produce
green technologies such as solar panels and electric vehicle batteries. Sub-Saharan Africa is being
particularly impacted by the rising demand for transition minerals,?® which has been accompa-
nied by the human rights and environmental abuses that are all too common in the mining sector.
Take the example of cobalt, a mineral used in the batteries of most electronics, in the Democratic
Republic of Congo, which is home to nearly two thirds of the world’s cobalt mines. Cobalt mining

in the DRC has resulted in severe human rights abuses, including child labor, exposure to toxic
chemicals without protection, and serious injury and death of workers.?* Demand for cobalt to
power green technologies is projected to surge,?® likely leading to an increase in both cobalt mining
and associated labor abuses, community health impacts, and environmental harm. This pattern

is likely the case for the many other transition minerals required for low-carbon technologies?® if
commensurate protections and accountability systems are not implemented as demand continues
to intensify.

Bl REGULATORY DEVELOPMENT, OR DEVELOPMENT FINANCE AIMED AT CHANGING NATIONAL OR
LOCAL REGULATORY POLICIES, AND LAND REFORM are the subject of 19 percent of complaints in
Africa. These policy changes, which are often aimed at creating a favorable environment for busi-
ness and private investment, can pave the way for harm on a national scale by prioritizing external or
corporate interests over those of local communities.?” For example, international actors such as the
World Bank Group, US and EU governments, and Bill and Melinda Gates Foundation have worked to
formalize property rights across Africa in order to pave the way for large-scale corporate agriculture
and foreign investment—at the expense of the smallholder farmers and pastoralists who rely on the
land for their communities’ livelihoods and food security.?®

B Projects in the MANUFACTURING & CHEMICALS AND AGRIBUSINESS & FORESTRY sectors were
subject to eight and seven percent of complaints respectively. While financing to both of these sec-
tors has historically been relatively low, both have been identified as investment priorities by the
continent’s development agendas. For example, the African Development Bank’s “High 5s” include
Feed Africa, which promotes investment in Africa’s agribusiness sector, and Industrialize Africa,
which seeks to develop the continent’s manufacturing sector.?® Therefore, it will be important to
monitor complaint trends in these areas going forward if these development priorities succeed in
attracting greater investment to manufacturing and agribusiness.

B Finally, it is important to note that complaints also arise from projects specifically geared
towards creating positive social and environmental benefit, including ENVIRONMENTAL
PROTECTION AND COMMUNITY DEVELOPMENT PROJECTS,®° which were raised in nine per-
cent of complaints. There are numerous examples of conservation efforts enforced at the cost
of Indigenous and traditional peoples across the continent, including gang rape and murder by
eco-guards in Democratic Republic of Congo’s Salonga National Park, and beatings and torture
by eco-guards in Cameroon’s Lobéké National Park. Both parks are managed by the World Wild-
life Fund (“WWF”) with support from international donors. In Cameroon, WWF failed to remedy
severe abuses despite a 2015 internal investigation that revealed massive problems at Lobéké
National Park.3!
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Figure 3: African Complaints by Issue (n=217)

Figure 3 presents the issues raised by people affected by internationally financed projects in Africa,
many of which are related to human rights violations, excluding complaints where no information
on issues is available. The grievances raised in complaints are often interrelated, with harm in

one issue area exacerbating impacts in another. For example, lack of consultation can result in
displacement, which can lead to loss of livelihoods and destruction of cultural heritage. Therefore,
multiple issues are frequently raised in one complaint.

The three most common issues were each raised in 40 percent of complaints: lack of consultation
and disclosure, inadequate due diligence, and physical and economic displacement.

B It is frequently the case that community grievances stem from LACK OF ACCESS TO
SUFFICIENTLY DETAILED AND ACCURATE PROJECT INFORMATION AND INADEQUATE CON-
SULTATION. In her work with of Centre de Recherche sur I'Environnement, la Démocratie et les
Droits de I’homme (CREDDHO), Florence Kaswera Sitwaminya says that “the biggest hurdle

is the lack of transparency and access to the [project] contracts.”3? Such insufficient access
to information and community consultation often begins in the earliest project stages and
negotiation processes. Although many countries have now adopted community development
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agreements or similar arrangements in their laws, companies still often deal directly with
central government agencies, bypassing local stakeholders altogether. In some cases where
limited community consultation does take place, companies may privilege relations with elites
or traditional leaders, whose interests can diverge considerably from those of the community.
In such situations, elites may capture supplier contracts, employment opportunities, and other
benefits.®3 This pattern of inadequate consultation and information disclosure feeds into broad-
er FAILURES IN THE SOCIAL AND ENVIRONMENTAL DUE DILIGENCE that is meant to assess
project risks and mitigate harm.

B The issue of DISPLACEMENT OF LOCAL COMMUNITIES FROM THEIR TRADITIONAL

HOMES AND LIVELIHOODS, and the subsequent violation of their environmental and human
rights to create room for corporations, is a common feature of many projects requiring land.
Such issues have, for instance, been well documented in relation to mining in Ghana,®* South
Africa,3® Zimbabwe,*¢ and Uganda®’. Resettlement and compensation schemes for displace-
ment are often inadequate or nonexistent, providing little or no reprieve. We have seen farmers
lose their source of income and food, Indigenous peoples forced from their traditional lands
and way of life, and entire communities driven into poverty. These land grabs have social,
economic, and environmental impacts that are felt for generations, as families can no longer
afford to send their children to school, natural resources are strained, and women and girls are
disproportionately harmed.

Bl ENVIRONMENTAL ISSUES SUCH AS POLLUTION, LOSS OF BIODIVERSITY, AND DEFORESTATION,
are also prevalent, raised in 35 percent of complaints. The impact of these issues is both local
and global in scale and can result in cascading impacts on communities. While many sectors can
cause environmental impacts, the extractive industry is particularly well-known for these prob-
lems, and accounts for 17 percent of IAM complaints raising environmental issues in Africa. The
devastation that the extractive industry activity can have on local environments and communities
is clear in the situation that has unfolded for Ogoni communities in Nigeria’s oil-rich Niger Delta.
As a result of oil and gas extraction, Ogoni lands, streams, and creeks are severely polluted; the
atmosphere is poisoned with toxins from gas that has been flared continuously, in very close prox-
imity to human habitation; and acid rain, oil spillages, and oil blowouts have devastated Ogoni ter-
ritory.3® Environmental degradation has also been a major factor in perpetuating oil-related conflict
for over two decades, first in the form of community protest against oil industry operations, and
then as the main driver of the petro-violence associated with insurgency and counter-insurgency
responses by state security forces.3®

At the same time as projects are causing local-level environmental destruction, they are also often
contributing to catastrophic global warming through deforestation and heavy greenhouse gas
emissions. Scientists predict that Africa will be the continent most severely struck by the impacts
of climate change, resulting in flooding and the spread of waterborne diseases, droughts and de-
creases in food production, and loss of biodiversity due to changes in natural ecosystems.*° Often,
the communities bearing the brunt of harm from internationally financed projects are also those
who are most vulnerable to the worst effects of climate change.**
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ISSUES continuep

B In addition to damaging the environment, internationally financed projects can threaten the
wellbeing of the people living and working nearby. COMMUNITY HEALTH, SAFETY, AND PROPER-
TY DAMAGE are raised in 30 percent of complaints from Africa, and issues related to WATER are
raised in 11 percent of complaints. Risks to community wellbeing are especially acute when proj-
ects poison the air and natural resources and/or cause an influx in population that strains social
services. Both factors are evidenced in communities affected by large-scale gold mining in Mali.
When the Sadiola mines opened in 1996, skilled labor migrated to the area to work in the mines.
As a result of mining activities, people living and working in the area experienced severe health
impacts, including paralysis, blindness, and high rates of miscarriages due to groundwater contam-
ination by mercury and cyanide, and respiratory diseases triggered by intense dust. The population
influx and spread of disease resulted in an overburdening of the already-limited social facilities, and
the Sadiola district’s health facilities were incapable of responding to the communities’ needs.*?

Marginalized groups such as Indigenous peoples, women, and children often bear the brunt of harm-
ful impacts from internationally financed projects. Although abuses experienced by marginalized
groups are raised less frequently in IAM complaints than the harmful impacts discussed above, un-
derstanding and addressing these issues is critically important in preventing further marginalization.

B Issues related to INDIGENOUS PEOPLES are raised in eight percent of complaints in Africa,
reflecting the encroachment of extractive and infrastructure projects on Indigenous land as
demand for resources and energy intensifies. In many rural stretches across the continent,
hunter gatherers and pastoralist communities’ way of life is deeply interwoven with and reliant
upon access to their traditional lands and natural resources.*® These Indigenous communities
have inherent rights to self-determination and participation in decisions about how the land
and resources they steward are used, including the right to free, prior, and informed consent
(“FPIC”).** Despite these rights, internationally financed projects affecting Indigenous and tra-
ditional communities often go forward without consent, consultation, or even notice. There are
countless examples of projects that fail to respect Indigenous peoples’ rights*®> —threatening
the survival of their traditional way of life and culture.

Il GENDER-RELATED ISSUES, which are raised in four percent of complaints, are important
to note as well. Women and girls are often the least likely to be consulted about projects
that affect their livelihoods, yet bear the brunt of impacts such as denial of access to water,
food security threats, and physical and sexual abuse. These heightened risks are exemplified
by the experience of women and girls affected by a World Bank-financed project to update
Uganda’s Kamwenge-Kabarole road. The road project disrupted the social fabric of the
community, bringing an influx of workers and money to a formerly rural area. A study by civil
society organizations Bank Information Center and Joy for Children, Uganda found that project
workers “sexually harassed and assaulted teenage girls, resulting in a significant increase

in rates of teenage pregnancy, HIV/AIDS, and girls dropping out of school.”#¢ This increase in
sexual exploitation was verified by the World Bank’s own IAM.#” In many cases, women and
girls who are experiencing gender-related harm like those affected by the Kamwenge-Kabarole
road face barriers to having their voices heard by those with the power to make change and
stop abuse.
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Charcoalers affected by BR’s operations, who were not consulted prior to the project

B Complaints data likely fail to capture many cases where speaking up about abuse was simply
too dangerous, or attempts to do so resulted in silencing of would-be complainants. Therefore,
while VIOLENCE AND RETALIATION were raised as grievances in 11 percent of complaints from
Africa, we suspect that these issues are even more pervasive. Communities facing the most in-
tense or extreme abuses are sometimes the least able to file complaints themselves or seek ad-
vocacy support due to fear of and actual retaliation. There are well-documented cases of human
rights and environmental defenders in Africa and globally who have been killed, tortured, and
received death threats for speaking up to protect their rights when they are affected by interna-
tionally financed projects.*® In the Democratic Republic of Congo, local communities affected by
Feronia palm oil plantations and activists are facing violence and harassment as they speak out
to demand justice for land rights violations dating back to the early twentieth century. Tragically,
in July 2019, Joél Imbangola Lunea, a member of Congolese land rights CSO RIAO-RDC, was
murdered by a security guard employed by Feronia.*® Attacks like this on rights defenders, and
the barrier this violence and intimidation poses for communities to access justice, are discussed
in greater detail in Section 5.

The relative prevalence of each of these issues in African complaints is nearly identical to that of
other world regions. All too often, the actors responsible for these human rights and environmental
abuses are never held accountable. The following sections examine who these actors are, and the
avenues available for communities to defend their rights and demand recourse. ®
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(last visited July 15, 2020).

Statements regarding the amount of land to be acquired, and the type of compensation that will be
given, have varied significantly, and the full Resettlement Action Plan is yet to be publicly disclosed.

See Cheti Praxides, Critics of Lamu coal-fired plant are corrupt, says state official, The Star Kenya
(Mar. 29, 2017), https://www.the-star.co.ke/counties/coast/2017-03-28-critics-of-lamu-coal-fired-plant-are-cor-
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velopment/2019/jun/ 13/ state-projects-leave-tens-of-thousands-of-lives-in-the-balance-in-ethiopia-study;

The Omo Valley Tribes, Survival International, https://www.survivalinternational.org/tribes/omovalley
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National Geographic (Sept. 26, 2017), https://www.nationalgeographic.com/photography/proof/2017/08/
omo-dam-ethiopia-kenya-photographs/.

Because of the barriers to filing an IAM complaint described in Section 4 below, and based on
Accountability Counsel’s own experience of receiving more requests for support to file a complaint than
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in Ghana, lithium in Zimbabwe. For case studies about anticipated and actual impacts in each of these
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to a low-carbon economy, International Institute For Sustainable Development (Aug. 2018),
https://www.iisd.org/story/green-conflict-minerals/.

Siddharth Kara, Is your phone tainted by the misery of the 35,000 children in Congo’s mines?,
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children-congo-cobalt-mines-drc.

For example, the World Bank predicts that demand for the minerals needed for electric battery
production will grow by over 1,000 percent in order to meet the Paris Agreement goal of curbing global
temperature increase at 2 degrees Celsius. See J. R. Drexhage, D. La Porta Arrobas, K. L. Hund, M. S.
Mccormick & J. Ningthoujam, World Bank Group, The Growing Role of Minerals and Metals for a Low
Carbon Future, at 58 (June 2017), http://documentsi1.worldbank.org/curated/en/207371500386458722/
pdf/117581-WP-P159838-PUBLIC-ClimateSmartMiningJuly.pdf.
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UNDERSTANDING THE ACTORS BEHIND
INTERNATIONALLY-FINANCED PROJECTS

ehind a project causing harm to local communities and the environment, there is often a

chain of global investors and lenders providing the financial resources that make the project

possible, and who therefore may have leverage to stop harmful practices and provide reme-

dy when abuse occurs. Identifying the actors in this investment chain is often the first step

to accessing justice, as the avenues available for communities to raise grievances and seek
accountability are contingent upon the type of financial institutions and corporations involved in a
harmful project. Typical actors involved in financing and implementing a project include: *°

PROJECT COMPANIES
manage the day-to-day operations of a project;

PARENT COMPANIES
own the project company;

INVESTORS AND SHAREHOLDERS
invest money in a project company and/or parent company in exchange for
shares of that company, usually with an expectation of profiting. Examples include:
investment banks, funds, and individuals;

LENDERS
provide financing to a project company, parent company, or government with the
expectation that the debt will be repaid, often with interest. Examples include:
commercial banks and international financial institutions (“IFls”).

GOVERNMENTS
(including local, state, and national-level actors) provide land for a project, award
contracts, enable companies to operate in their jurisdiction, set policies that affect
project and corporate governance, and can be involved as implementing agencies.

In practice, these investment chains are often complex and non-transparent—particularly where
private sector actors are involved. Here, we discuss company structures and high-level trends in
international financing for projects in Africa as a starting point to understand the types of actors
that may be involved in a project causing harm. We then examine how these actors work together
to finance projects, with a case study exploring the investment chain behind the Lamu coal-fired
power plant, which is discussed above in Section 2.
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The vast majority

of this lending has
been to African
governments, which
hold approximately
three quarters of
Sub-Saharan African
countries’ long-term
external debt, while
the remaining
long-term external
debt is held by
corporations and
other private
entities in

the region.

UNDERSTANDING COMPANY STRUCTURES

he structure a company follows and how it operates are crucial to the relationship between
T community members and a corporation seeking to explore and potentially exploit their land or

natural resources. A company can take many forms both on and off the African continent, and
the first thing a local community needs to understand is what type of institution they are dealing

with when a company representative asks for the use of their land or begins operations nearby.

Companies can be public and/or private and either locally or foreign owned, and can be
structured in several ways:

* Fully private and domestically owned by nationals of the state;

* Fully private but partially foreign owned and partially
domestically owned by nationals;

* Partially private and partially government owned;

« Partially private and partially publicly owned through
shareholders on public stock exchanges;

* Fully public and government owned; and

* Fully publicly and owned through shareholders on public
stock exchanges.

Further, companies often establish subsidiaries—the “project companies” described above—to
operate a project. Because these project companies are considered distinct legal entities, they can
serve to shield the “parent company” from liability for harm.5!

Understanding and recognizing these structures is important for communities, as they affect the
ability of the company to pay compensation or provide remedy in the future. Mining corporations
operating in Africa exemplify the complex ways in which companies can be structured, often with
the result of limiting communities’ ability to access remedy for harm. For example, each minefield
is often owned by a separate project company. Therefore, even if a parent company backs three
mining sites in a country, each site could potentially have a separate set of directors and share-
holders—and separate finances. In addition, some companies may not formally have shared own-
ership, but rather have an agreement such as joint venture agreements where costs are shared,
but company ownership is not. These types of company structures hide the amount of money the
company can access to compensate for any wrongs.
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TRENDS IN FINANCIAL FLOWS INTO AFRICA

An advertisement for Buchanan Renewables, the corporation who committed abuses in Liberia, discussed in Section 2.
Shortly after its investors Vattenfall and Swedfund backed out in May 2012, BR shut down operations, terminated its
contracts with farmers, and left local communities to manage the project’s negative impacts on their own.

PHOTO: GREEN ADVOCATES INTERNATIONAL

1.INVESTORS AND SHAREHOLDERS

In recent years, foreign companies and individuals have directly invested®? tens of billions
of dollars (US) into projects in Africa annually.®® Figure 4 shows the top 10 countries whose
companies and citizens invested in the most projects in Africa between 2014 and 2018.
Notably, while shareholders in the United States and France directly invested in the most
projects during this five-year period, parties in China directly invested more capital in African
projects than both countries combined.?*
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TRENDS IN FINANCIAL FLOWS INTO AFRICA

FOREIGN DIRECT INVESTMENT IN AFRICA, 2014-2019

COUNTRY PROJECTS INVESTMENT (US$ MILLION)
United States 463 $30,855
France 329 $34,172
United Kingdom 286 $17,768
China 259 $72,235
South Africa 199 $10,185
United Arab Emirates 189 $25,278
Germany 180 $6,887
Switzerland 143 $6,432
India 134 $5,403 .
. Figure 4:
Spain 119 34,389 Source: EY, Africa
TOTAL 2,301 $213,604 Attractiveness Report 2019

2.LENDERS

In 2018, Sub-Saharan Africa held over $580 billion in debt to external lenders from both the public
and private sector.®® The vast majority of this lending has been to African governments, which hold
approximately three quarters of Sub-Saharan African countries’ long-term external debt, while the
remaining long-term external debt is held by corporations and other private entities in the region.®
International financial institutions (IFls) play an important role in facilitating this external lending by
providing loans themselves and guaranteeing private sector loans. IFls are public institutions that
finance activities in developing countries, often with a goal of promoting economic development

or international economic cooperation. IFls can be owned by one state (bilateral), such as the
Development Bank of Southern Africa and the China Development Bank, or can be jointly governed
by multiple states (multilateral), such as the World Bank and African Development Bank. At the end
of 2017, 60 percent of Sub-Saharan African countries’ long-term external debt stock was owed to
IFls, including both multilateral and bilateral sources.5” Recent IFl lending in Africa has focused
heavily on infrastructure, energy, natural resources, and agriculture, and has increasingly prioritized
the private sector.>®

While IFIs have long played and continue to play a prominent role in financing projects in
Africa, the overall composition of lenders to the continent has shifted in recent years. Historically,
multilateral and bilateral institutions in “Paris Club” countries®® have been the continent’s primary
source of external lending. Multilateral institutions continue to remain a major source of financing,
accounting for about one third of Sub-Saharan African countries’ total external debt at the end of
2017. However, over the last decade, African governments have increasingly borrowed from emerg-
ing market countries, commercial banks, and other private creditors.®® Notably, China has become
the single largest lender to Africa, with its combined state and commercial loans estimated to
account for about 20 percent of lending to the region,®* although transparency challenges make
these figures hard to verify.
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CASE STUDY:INVESTMENT CHAIN
FORTHE LAMU COAL-FIRED POWER PLANT

n 2014, the Kenyan Government awarded a tender to Amu Power Company Limited

(“Amu Power”) to build and operate a 1,000 megawatt coal-fired power plant on the mainland

coast of Lamu County. Amu Power is a special purpose project company created by two share-
holding companies: Centum Investment, a publicly traded Kenyan investment firm, and Gulf Energy,
a privately held Kenyan energy company.®? In 2018, GE Power, a subsidiary of U.S. multinational
General Electric (“GE”), announced a “collaboration agreement” to supply GE’s ultra-supercritical
coal plant technology to Amu Power (with an opportunity for GE to acquire an equity interest and
become a shareholder of Amu Power),®® although few further details of that arrangement have been
publicly confirmed or released. Reporting on the project reveals that financing for the $2 billion
project is expected to be met by:

B 75% debt financing in the form of syndicated loans: The Industrial and Commercial Bank of
China (ICBC) reported it would arrange $900 million in export credit financing as the lead bank in
2015.%4 Other sources report ICBC financing of up to a $1.5 billion loan.®® ICBC has not publicly
commented on the extent of its involvement since its initial announcement, despite repeated
requests that it respond to community concerns about the project’s impacts.®® A second $300
million loan was linked at one stage to the Standard Bank of South Africa (who subsequently
decided against participation);®” and

B 25% equity financing from Amu Power’s shareholders.®®
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CASE STUDY: INVESTMENT CHAIN FORTHE LAMU COAL-FIRED POWER PLANT

Figure 5: Lamu coal plant investment chain, uncovered by IDI

In addition to this direct chain of financiers and companies behind the Lamu

These |F|S, coal-fired power plant, a number of other lenders and investors have been linked to the
as well as other project and provide potential pressure points to influence its development. For exam-
international ple, multiple IFIs have been linked at various points in time to the Lamu plant. The
investors exposed Africar.1 Development Bank (“AfD?”) considered pr(?vidi.ng a partial risk guarantee

, covering Kenya Power and Lighting Company’s obligations under a 25-year Power
to the coal plant’s .

Purchase Agreement related to the coal plant, although after intense advocacy
shareholders, open up from communities and their advocates, they are no longer considering this support.5®
a number of strategies The World Bank Group’s IFC has also been linked to the coal plant project through
and potential forums various banks that provided support to the project and/or its investors after

age receiving IFC funds. Over the past six years, five IFC financial sector clients have
for ommunities & P vears, 1 .

supported Amu Power or Centum Investment in some form, after receiving IFC
to advocate for funds—reflecting a pattern of investment by IFC clients in the companies develop-
pro;ects to ing the coal plant.”® These IFls, as well as other international investors exposed to
respect their the coal plant’'s shareholders, open up a number of strategies and potential forums
rights. for communities to advocate for projects to respect their rights. The next section ex-

plores these avenues for accessing justice. ®
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The

BUILDING BLOCKS
SECTION of the
RIGHT TO REMEDY

The right to an effective remedy is enshrined in the third
pillar of the United Nations Guiding Principles on Business and
Human Rights (“UNGPs"). At the “core of ensuring access to remedy””" is that it
be adequate, effective, and prompt, and the compensation paid be proportional to
the gravity of the violations and the harm suffered. Effective remedy is not limited to
financial compensation, but can potentially take a number of other substantive
forms, such as apologies, restitution, rehabilitation, and punitive sanctions, as well
as measures to prevent future harm such as injunctions and guarantees of
non-repetition.”? Remedies negotiated as a result of non-judicial
accountability offices can also include a wide range of
additional and creative responses to address and
prevent harm, including creation of collaborative
local development programs or
employment opportunities.”

n theory, communities facing harm from international investment in Africa have a wide range of

options when exploring how and where to lodge a grievance, be heard, and achieve prevention

or remedy. Venues to address grievances include courts and commissions that follow judicial

process arising from state duties to protect rights, non-judicial accountability offices, as well as

traditional methods of dispute resolution. Figure 6 illustrates the spectrum of potential avenues,
spanning from local to international and including both judicial and non-judicial mechanisms. This
section focuses on three of these options—national courts, regional courts and commissions, and
a variety of non-judicial accountability offices—with discussion of the relative opportunities each
venue provides, as well as barriers specific to each venue and strategies to overcome them.

Site & Local National

Regional International

Project-Level Domestic Courts AU Bodies: ACHPR IFI 1AMs
Grievance Mechanisms (judicial) (quasi-judicial), (non-judicial)
(non-judicial) Foreign Courts AFCHPR (judidial) Other Voluntary
Traditional Methods (judicial) Other Regional Bodies Initiatives and Codes
el g i o

(non-judicial)
Community Mediation . - International Human
(non-judicial) :\Iatlo_nfa I dM€dII)a tion Rights Courts

non - judicia (judidal)

Community Courts
(judicial)

Figure 6: Spectrum of Access to Remedy
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CASE STUDY:
DIAMOND MINING IN THE DEMOCRATIC REPUBLIC OF THE CONGO

ommunities in the Miabi/Kasai Oriental province in the Democratic Republic
Cof the Congo report environmental damage and pollution caused by diamond
mining. The operating company, the Anhui-Congo Mining Investment Corporation
(“Société Anhui-Congo d’Investissement Minier” or SACIM), is a 50/50 joint venture
between the Congolese government and the AFECC Group, a Chinese investment
company.' In April 2020, National MP Eric Ngalula called for an audit of AFECC’s
shares and accused the company of failing to carry out the socio-economic projects it
had agreed to finance." Ngalula also referred the case to the Court of Cassation, the
main court of last resort in the DRC, to denounce the massive tax fraud and mistreat-
ment of Congolese communities by SACIM."

SACIM built a water pump for a community in SACIM’s practice of dumping chemicals has polluted
Boya Miabi, located in the Kasai Oriental the environment around the mine. Here, the nearby
Province, but the pump does not work. population wades through the chemical waste in

The community views this as an act of bad faith search of overlooked diamonds.

PHOTOS: DIEUDONNE TSHIMPIDIMBUA OF CONSEIL REGIONAL DES ORGANISATIONS NON GOUVERNEMENTALE DE DEVELOPPEMENT, DRC

' Felicia Omari Ochelle, Stargems and the Anhui-congo Mining Investment Company
Successfully Tender 641,962 Carats of Rough Diamonds, Ventures Africa (Feb. 8, 2018),
http://venturesafrica.com/stargems-and-the-anhui-congo-mining-investment-company-
successfully-tender-641962-carats-of-rough-diamonds/ .

" Arnbethnic, MP Eric Ngalula Calls For Investigations on a Chinese Company Mining in Kasai,
Copperbelt Katanga Mining (Apr. 30, 2020), https://copperbeltkatangamining.com/mp-eric-
ngalula-calls-for-investigations-on-a-chinese-company-mining-in-kasai/ .
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NATIONAL COURTS

ational courts may be available to African communities seeking remedy, including both those

in African states where harm occurred and those in foreign countries where corporate actors

causing harm are based. These courts offer the potential to achieve legally enforceable
judgments that may result in remediation and can be powerful in setting precedent and norms to
prevent future abuses. However, due to the steep barriers to litigation discussed below, courts may
be unavailable or inaccessible in many cases.

1. HOST COUNTRY DOMESTIC LITIGATION

When local people face harm, domestic courts have a duty to provide access to remedy in the
‘host’ country of the project—the country into whi