AccouNTABILITY COUNSEL

A Case Study of the Dutch NCP

The Netherlands National Contact Point (“NL NCR'widely regarded as a leader among
NCPs. The purpose of this case study is to expeseus problems with the NL NCP’s
treatment of a specific instance request submiiyedccountability Counsel’s clients,
Complainants from Sakhalin Island, Russia. The flamants went to the NL NCP aware of its
good reputation and with the expectation that itiddreat their concerns with a high level of
professionalism. They were, however, extremelggi®inted with both the NL NCP’s ultimate
decision and the inconsistent and unclear reasdhatgervades much of the Initial Assessment.

Several key decisions and rationales used by th&l@P in this case call into question its
functioning as a problem solving institution anteaissues that are relevant for all NCPs. The
following comments on the NL NCP’s Initial Assessrhare aimed at addressing areas in which
we believe that the NL NCP’s reasoning and inteégpi@n of the issues at play stymied the full
and effective implementation of the OECD Guidelihes

I.  Background

On March 20, 2013, the NL NCP published its IniAgsessment regarding a July 31, 2012
notification and request for mediation (the “Naté#tion”) about the involvement of Royal Dutch
Shell (“Shell”) in the Sakhalin Il Prigorodnoye Bliiection Complex (the “Project”), operated by
Sakhalin Energy Investment Company Ltd. (“SEIC”).

Complainants had filed the Notification on behdltommunity members living just 1.2
kilometers away from the Project, which is parboé of the largest integrated oil and gas
projects in the world. These community members) Wre in dachas, traditional Russian
seasonal and retirement homes, have suffered fxpmsere to harmful pollutants, threats to
community safety and food security and the lodecdl environmental resources. Additionally,
their dachas have been devalued by the Projebetpdint that they cannot sell them and buy
other dachas in safer locations. Despite thesegfisignt adverse impacts, community members
have not been resettled or justly compensated.

Shell is currently a significant shareholder in tpeerating company SEIC, with a 27.5% stake.
Moreover, during much of the construction of thejéct, when several decisions with
detrimental impacts on community members were m@Hdell was the controlling shareholder,
with a 55% stake, as well as the lead Technicaligayproviding “advice and services in
respectzof the design, engineering, constructiommissioning, start up and operation” of the
Project:

! Substantially similar comments were shared diyasith the NL NCP prior to the finalization of theitial
Assessment.

2 See Sakhalin Energy, 2007 Annual Review at@ailable at:
http://www.sakhalinenergy.ru/en/documents/Annuali®e& 2007 _eng.pdf(hereinafter, “SEIC 2007 Annual
Review”).
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The Notification requested the assistance of theNIP in facilitating a mediated resolution to
outstanding issues relating to community membexsX bf resettlement or just compensation. In
its Initial Assessment, the NL NCP concluded thatNotification did not merit further
examinatior?

II.  The Initial Assessment lacks transparency and predtability of process
regarding important issues surrounding the applicallity of the 2011 Guidelines

The Initial Assessment suffers in part from a latklarity regarding which version of the
Guidelines is applicable to the Notification andywhor example, the Initial Assessment
discusses the fact that many of the specific dms/and decisions discussed in the Notification
occurred well before the current Guidelines werepaeld and faults Complainants for “fail[ing]
to substantiate how the issues raised could fipdsss in the 2000 Guidelines,” stating that the
NL NCP could have rejected the Notification on thésnt alone’. The following paragraph,
however, states that “since the NCP proceduresgs afuture oriented approach with regard to
notifications, the Netherlands NCP has assesseualdtifecation against the 2011 OECD criteria,
in order to consider whether through a mediatiqe tgf process the further implementation of
the 2011-OECD Guidelines could be promotad.”

The rule that the NL NCP articulated regardingdpplicability of the new Guidelines was not
known to Complainants prior to filing the Notifica, nor is it clearly stated anywhere on the
NL NCP’s or the OECD'’s websites. Moreover, the NCP never gave Complainants an
opportunity to explain either why the ongoing nataf harm makes the 2011 Guidelines
applicable or that the abuses detailed in the Matibn were equally a violation of the 2000
Guidelines®

The NL NCP’s failure to give Complainants an oppoity to clarify or amend their Notification
to conform with the NL NCP’s unarticulated standardignificant, as there is likely to be
ongoing confusion for potential users of all NCPgarding which version of the Guidelines to
use when. The NL NCP’s approach in this case tesuh a nontransparent and unpredictable
process for Complainants. Absent clear, easilgssible clarification from the NCPs on this
subject, NCPs should provide an opportunity for ptamants to correct any notifications that
may refer to an incorrect version of the Guidelines

Moreover, in addition to the above stated probleagarding transparency and predictability of
process, the NL NCP’s Initial Assessment in thisecaisunderstands the relevant timeframe for
the concerns raised in the Notification. The Ncdifion focused on the 2011 Guidelines and the
ongoing harm to the dacha community precisely bee®8NCPs take a “future oriented

¥ NL NCP, Initial Assessment: Notification and regufr mediation to the Dutch and UK National Canfaoints
for the OECD Guidelines for Multinational Enterpss 1 (Mar. 20, 2013available at:
http://www.oecdguidelines.nl/wp-
content/uploads/nl_ncp_initial_assessment_straigddhalinenvironmentwatch shell_200313,gtéreinafter,
“Initial Assessment”).

*1d. at 3.

°1d.

® In contrast, the UK NCP gave Complainants an dppdty to explain these points prior to drafting linitial
Assessments regarding the UK-based financial utitits that were the subject of the same Notiftzati




approach.” The background information about the decisionderand actions taken prior to the
adoption and implementation of the 2011 Guidelsmyed as a basis for explaining and
substantiating the ongoing harm and violations tere at the root of the NotificatidhThe
violations and resulting harms described in thefi¢ation continue to the present day, and
show lack of action by Shell to bring the Projextbicompliance with the 2011 Guidelines.

Given the lengthy discussion preceding the rele&siee revised Guidelines in May 2011 and
the delay in implementation, Shell should have km@aout the new Guidelines and had time to
work with SEIC to bring the Project into compliangh those standards. Instead, there has
been no change in the situation of the dacha owmérs continue to suffer the harms described
in the Notification and who still have not beenettied or adequately compensated for those
harms. Shell has, since the date on which the Blidelines went into effect, failed to

“prevent or mitigate an adverse impact...linked wirtloperations...by a business relationsHip.”

Nonetheless, the Initial Assessment entirely falacknowledge that the Notification raised
guestions of ongoing violations and harm. Instéfael Initial Assessment portrays the
Notification as complaining about decisions madthapast, which neither Shell nor the NL
NCP have any power to change. The NL NCP’s misssgrtation of the Notification leads to a
poorly reasoned ultimate decision to reject theecas

Many NCPs will likely confront similar situations which complainants assert ongoing
violations and harm under the 2011 Guidelines, ¢kengh decisions leading to the harm may
have been made prior to 2011. The NL NCP coulehesed this case to show leadership on
this important issue, but instead refused to evdn@vledge the ongoing nature of the harm
described in the Notification. As a result, ther@o further clarity for future complainants
regarding similar situations.

[1I. The Initial Assessment applies an unduly heightenestandard for
“substantiating a claim” with regard to alleged vidations of domestic and
international laws, undermining the 2011 Guidelineshuman rights standards

In the section entitled “Are the issues raised ni@tand substantiated,” the Initial Assessment
at times applies an inappropriately rigorous intetgtion of the word “substantiated.”
Specifically, the Initial Assessment implies thabstantiation requires that a claim first be
adjudicated in court before the NCP will offerdisod offices:’ In doing so, the Initial

" See Initial Assessment at 3.

8 Complainants believed that all of the actions dbed in the Notification breached the requireniarthe 2000
Guidelines that enterprises encourage their busipagners “to apply principles of corporate condmnpatible
with the Guidelines,” but did not explain the coatien to the 2000 Guidelines because the focubeNotification
was the ongoing harm that violated the 2011 Guigsli Complainants assumed that any Notificationldvoeed
to include relevant background information to pde/context and substantiation.

°® OECD Guidelines for Multinational Enterprises A)(2) (May 25, 2011)available at:
http://www.oecd.org/daf/inv/mne/48004323.p(tiereinafter, “2011 Guidelines”).

19 see Initial Assessment at 4 (“the notifying partied fa substantiate [allegation b.] with a corresgimg court
decision”) and (“[w]ith regard to allegation d. itfiag to respect internationally recognized humights in
accordance with Russian law and relevant internatiagreements,’ notifying parties fail to showttaay Russian
court has or could have confirmed their claims.”).




Assessment appears to create a rule requiringamitzdton of law — legalistic proof of the

claims raised in a Notification — rather than sahsation of the facts underlying the claim.

The NL NCP appears to create a possible exceptitimg rule if victims describe obstacles,

such as risk of reprisals, that prevented them fusing their domestic legal systémSuch an
exception, however, does not explain the creatfaleightened standard for assessing whether
claims regarding alleged non-compliance with domestd/or international law have been
substantiated.

The Guidelines Commentary states that during thialiassessment phase, the NCP should
determine “whether the issueligna fide and relevant to the implementation of the Guidsdin
(emphasis in originafi® The term “substantiated” must be read in theexnf the overall
purpose of the initial assessment phase. It shegjdire that the factual allegations that form
the basis of a Notification have been reasonallisnadd to have actually happened. This is
consistent with the NL NCP’s own description oktFactor, which it describes as assessing
“which aspects of the OECD Guidelines have beeramyg violated according to the reporting
party, and to which [sic] extent the facts of thattar have been described in a clear and
substantiated mattel” The requirement of substantiation would theretewent fabricated or
frivolous claims from advancing in the NCP procdssg,would not require adjudication by a
court.

Additionally, in focusing only on the fact that Cphainants had not taken their claims to court,
the Initial Assessment never addresses Shell'gr&atb respect human rights. Multinational
enterprises have a duty under the Guidelines &p&et human rights” and to address any
adverse impact on these rights as a result of #utivities™ Shell, as a significant SEIC
shareholder, has an obligation to respect intevnally recognized human rights standards and
to use its leverage to ensure that SEIC mitigdtesatlverse human rights impacts of its actions.
SEIC’s actions in constructing and operating thgdet have caused violations of human rights
norms including: the right to the protection angbgment of property? the right to take part in
cultural life!” and the right to a healthy environméht.

In response to these grave allegations, the IAgakssment states only that Complainants “fail
to show that any Russian court has confirmed ttlaims, nor have they provided information

' We note that the NL NCP may have been creatirmyrtheé to address the fact that it may be diffioitNCPs,
who presumably have limited knowledge of the lafvstber countries, to apply the provisions of theidelines
that reference violations of national law. Thaihbesaid, we do not believe that NCPs need to disfity
determine, during the initial assessment phasethehsuch laws have in fact been breached.

12 ee Initial Assessment at 4. The NL NCP does notaxpthe scope of this exception. It is unclear gkample,
what type of obstacles a complainant would hawdeszribe.

132011 Guidelines, Commentary on the Procedural @haie for NCPsnitial Assessment.

14 NL NCP,Filing a specific instance (procedure) at §4.2 available at http://www.oecdguidelines.nl/ncp/filing-
specific-instance/ (last visited Jun. 13, 2013) (hereinafter, “NL Nf@®cedures”).

152011 Guidelines at 1(A)(2); IV(1)See also Notification at 34-35.

16 See Universal Declaration of Human Rights, Article 1)(2N International Covenant on Economic, Social an
Cultural Rights (“ICESCR”) and Protocol 1, Articl¢?); European Convention on Human Rights, Article

1" See ICESCR, Article 15(1)(a).

18 Constitution of the Russian Federation, Article(B2c. 12, 1993)available at

http://www.venice.coe.int/docs/2003/CDL(2003)01@-pdf




on possible efforts that were undertaken in trépeet.*® We do not dispute that no case has

been brought or adjudicated in a Russian or intemmal court regarding the specific allegations
of human rights violations at issue in this Noafion. But whether a case has been brought or
adjudicated in Russian court is irrelevant to tlane that Shell failed to respect the human rights
of the dacha owners.

The reasoning articulated by the NL NCP risks ongedin unstated exhaustion standard,
presenting a barrier to access to remedy — andBst oases an outright b&r.To the extent that
the Netherlands relies on the NL NCP to meet iteedwnder the United Nations Guiding
Principles on Business and Human Rights, thisdhitissessment is inconsistent with that
obligation. Moreover, such an exhaustion requirgmaeuld undermine the 2011 Guidelines’
new section on human rights, as it would signiftgaourtail NCPs’ abilities to review specific
instances alleging human rights violations.

IV.  The Initial Assessment misunderstands the purposd an NCP and the scope of
the Guidelines

The Initial Assessment includes the following staat in the section regarding whether the
issues raised in the Notification are material ambistantiated: “with regard to the notifyer’s [sic]
requested steps and expectations that are incindbd notification and addressed to the NCP,
the NCP concludes that these are not materialnst®f substance, because they find no basis in
the Guidelines of 2011%* This statement is baffling.

The Notification clearly asked that the NL NCP {djlitate a resolution through mediation of
the outstanding issues raiséd.’According to the Guidelines, one of the principleposes of an
NCP is to “[o]ffer, and with the agreement of theetes involved, facilitate access to consensual
and non-adversarial means, such as conciliationemliation, to assist the parties in dealing with
the issues? It is therefore particularly difficult to undeastd why the Initial Assessment
appears to find this request to have no basisarGindelines.

Additionally, it is unclear why the Initial Assesent requires that the Notification include
substantiation of the requested next steps. Congpits fear that the implication is that the NL
NCP was questioning their commitment to resolvimgangoing harm being experienced by the
dacha community through a dialogue process. thsqaarticularly inappropriate that the NL
NCP may have come to this conclusion without ewatacting Complainants to determine their
good faith desire for dialogue. Had the NL NCPalsn, it would have found them extremely
eager to participate in such dialogue, with thedsopf resolving the longstanding issues
confronting the dacha community.

9 nitial Assessment at 4.

2 Many complainants file specific instances with NQfecause they do not have other viable optionaddressing
their concerns. Potential complainants with thiéitgtio use a functional domestic court system lgdikely do so,
rather than turn to an NCP, which can provide d¢inijted relief in comparison to a court.

2 |nitial Assessment at 4.

22 Complaint and Request for Mediation to the Dutetl BIK National Contacts Points for the OECD Guides for
Multinational Enterprises, 39 (Jul. 31, 201&jailable at: http://www.accountabilitycounsel.org/wp-
content/uploads/2012/03/7.31.12-Complaint-SakhiddDutch-UK-NCPs-Final.pdf(hereinafter, “Notification”).
#2011 Guidelines, Procedural Guidance at I(C)(2)(d)




To the extent that the NL NCP may have been quaatjovhether Shell would be willing to
engage in dialogue, and may have rejected theibktidn in part on that basis, we believe that
such factors should not have been considered. Mfhatcompany is willing to engage in
dialogue should never be a factor in whether dination moves past the initial assessment
phase. Instead, per the instructions in the Prre¢@Guidance, an NCP should determine
whether a notification merits further consideratised on several factors, none of which
include a company’s willingness to eng&gef the notification does merit further considévat
the NCP should then make an offer of its “goodcei If, at that point, a company indicates
that it is unwilling to participate, the NCP shogicbduce a final statement, which would include
the identity of the parties, the issues involvéeé, date on which the notification was filed, any
recommendations by the NCP and any observationiseoMCP regarding why an agreement
was not reachet.

Further, it is our understanding that, in line wiist practices for NCPs, the NL NCP views
itself as a problem-solving entity. We are therefdisappointed that it was unwilling to take a
problem-solving approach in this case. In particuthe NCP’s insistence that dialogue would
not contribute to the effectiveness of the Guidedim large part because the Project was
approved in 2003 demonstrates the NCP’s failutlitik creatively about how it can facilitate
positive resolutions to Guidelines violatiofis.

Moreover, this line of reasoning is particularlgubling because, followed to its logical
conclusion, it suggests that NCPs should not actasg®s regarding projects that have been
previously approved by host country governmentschSeasoning directly contradicts the
Guidelines, which explicitly acknowledge that thei@elines “extend beyond the law in many
cases.® Whether a project has host country approval,vameh that approval took place, is
therefore not relevant to the question of whetherGuidelines have been violated and whether
an NCP can, as a problem-solving entity, contrilbota positive resolution of the issues raised in
a notification.

V. The Initial Assessment misrepresents Shell’s rolaithis case and fails to apply a
fair and predictable standard in assessing all releant issues

The Initial Assessment determines that Shell, stsaaeholder of SEIC, lacks “the ability to exert
substantial influence” over the issues raised éNbtification because of “the history of Shell’s
relation to Gazprom and the government of the RinsBederation and the present tensions
between the companies involved.”The NL NCP provides no further explanation fasth
statement, which is inexplicable considering thatNotification made no suggestion of this
history and the Initial Assessment specifies thatNIL NCP did not consult with Shell before

242011 Guidelines, Commentary on the Implementafimrcedures at 1 25-26.
25
Id. at § 28.
%1d. at  35.See also NL NCP procedures at §§4-8.
" See Initial Assessment at 5.
22011 Guidelines at I(2).
9 |nitial Assessment at 4.



drafting the statemenif. Thus, the NL NCP makes a key determination wittlemen explaining
the source of its information.

In doing so, the NL NCP fails to apply a fair arrégictable standard to all allegations relevant
to the Notification. Specifically, while the Irali Assessment appropriately considers whether
the issues raised in the Notification were matexral substantiated, it does not apply the same
standard when considering the extent of Shell'siage over SEIC. It remains unclear whether
Shell told the NL NCP that it lacked leverage duég history and ongoing tensions with
Gazprom, or whether the NL NCP based this statemesbme undisclosed personal knowledge
of the situation. Either way, such information slibhave been disclosed to the Complainants in
a transparent manner, and Shell should have bgeired to substantiate any claims regarding
its lack of leverage over SEIC. The NL NCP shdwdate then analysed those claims under the
same “material and substantiated” standard appdi¢ide issues raised in the Notification. The
Initial Assessment should have provided a detagbgalanation of both Shell’s claims and the NL
NCP’s analysis.

Moreover, even if Shell has little leverage ovelGHt still has a duty under the Guidelines to
seek to prevent or mitigate negative impacts linkei through this relationship to the extent
possible, and to demonstrate that it has dorfé $othis case, the Initial Assessment does not
even discuss whether Shell, at any point in itg lousiness relationship with SEIC, has
attempted to use what leverage it has to prevahtratigate the impacts to the dacha
community. As discussed in the Notification, Coaipants do not believe that Shell has ever
complied with this provision of the 2011 Guidelinés

Additionally, at points, the Initial Assessmentieslon Shell's shareholder status when rejecting
allegations about decisions that were made wheh 8ag actually theontrolling shareholder,

as well as the lead Technical Advisor on the Ptdfedor example, the Initial Assessment states
that it is “unclear” how Shell, as a shareholdenyld have influenced SEIC regarding the
contradictory messages SEIC sent to the communiftidhe contradictory messages referred to,
however, were sent between 2001 and 200vhen Shell was a majority shareholder of SEIC.

In fact, Shell was a majority shareholder and/adl&echnical Advisor when many of SEIC’s
relevant actions were carried out, and it theref@@ a greater ability to encourage SEIC to
modify its actions and a correspondingly greatepoasibility to do so under the Guidelines.

¥seeid. at 1.

31 See 2011 Guidelines at 11(A)(2).

32 Nor do Complainants believe that Shell ever atteahpo encourage SEIC, as its business partneapipty
principles of corporate conduct compatible with @idelines,” as required by the 2000 Guidelin€smplainants
would have been willing to engage in a mediatetbdize with Shell to ensure that it brought itsetbi compliance
with these provisions.

% See SEIC 2007 Annual Review at 9 (“Royal Dutch Sheliains Sakhalin Energy’s lead Technical Advisone T
agreements in place with Shell cover . . . advit gervices in respect of the design, engineecimgstruction,
commissioning, start up and operation of the LNGilfes.”). Seealso Sakhalin Energy, 2006 Annual Review, 9-
10 (referencing Shell’s past and ongoing significamtributions to “Sakhalin Energy management” @sdole as
a “Technical Advisor”)available at:
http://www.sakhalinenergy.ru/en/documents/2006%20ai?620review%20eng.pdf

% |nitial Assessment at 4.

% See Notification at 13.




The Initial Assessment should have acknowledged’Sk&atus as a majority shareholder and/or
lead Technical Advisor at the time when many ofSEkelevant actions were carried out.
Additionally, it should have comprehensively addezsthe Guidelines provision requiring that
Shell prevent and mitigate harm linked to it thrbutg business relationship with SEIC. Even if
Shell may not currently have significant leveragerdSEIC — a claim that, as noted above, has
not been substantiated — the NL NCP should havitdéed a dialogue process to explore how
Shell, as a significant shareholder, could besttetssinfluence over SEIC to remedy the harm to
the dacha community and to bring the Project intmgliance with the Guidelin€s.

In basing its determination regarding Shell’s la€lsufficient leverage over SEIC on
unsubstantiated claims from an unnamed sourcé\itHeCP failed to given appropriate
consideration to the scope and significance okthadard set forth in the 2011 Guidelines
regarding a company’s responsibility for negatimpacts linked to it through a business
relationship. It is important going forward theetNL NCP, and other NCPs, more thoughtfully
consider the obligations of shareholders unde2@idl Guidelines, as well as potential ways in
which NCP-facilitated dialogue can help these dhalders explore how to best exert their
leverage in business relationships.

VI.  The Initial Assessment applies a problematic intergetation of “sustainable
development”

The Initial Assessment states that because thdiddditbn only alleged impacts on 37 dacha
residents, it “remains unclear” how the projectdhtiadversely impact the sustainable
development of the wider Sakhalin regidhh. However, as articulated in the Notification, the
Project’s impacts on the dacha communities themasatonstitute a failure to uphold sustainable
development®

Sustainable development is defined in the Guidslase“[d]evelopment that meets the needs of
the present without compromising the ability ofufiet generations to meet their own neetls.”
Here, the Project has caused, and continues t@ cangironmental harm, which in turn has
decreased local crop yields. SEIC has inadequdistyosed the Project’s environmental
impacts and related safety measures to the putdihas failed to ensure public participation in
the Project. Each of these failures constituteilation of the Guidelines’ sustainable
development requirement by interfering with thdigbof present and future dacha owners to
meet their basic needs.

3% Complainants believe there are many things thatl 8buld have done to influence the behavior ofSE
regarding the dacha community. For example, Sioelld have simply communicated with SEIC its dis@ippment
with SEIC’s behavior and its strong desire thatditgation be resolved quickly. It is possibletthach
communication would have been effective, conside8hell’s substantial holdings in SEIC. Or, morastically,
Shell could have threatened to divest from thedetdf SEIC did not take immediate action to recthe situation
and to publicly announce that it was doing so beeaf ongoing harm being caused to the dacha coitynuh
seems unlikely that SEIC would not have considetexhging its stance with regard to the dacha cornitgniin
Shell made a credible threat of that nature.

37 Initial Assessment at 4.

38 See Notification at 35-37.

392011 Guidelines, Commentary on General Principtes3 & n.4 (defining the term sustainable develept as
found in the 1987 World Commission on Environmeard ®evelopment (Brundtland Commission)).



The definition of sustainable development makesxueption for Projects that have
unsustainable impacts on a small number of peapétlzeir future generations. We therefore do
not understand why the number of dacha ownerdasast to the issue of sustainable
development. This is yet another example of themt@lly dangerous precedents set by the NL
NCP in this case. There is no basis in the Guidslfor the NL NCP’s narrow interpretation of
sustainable development, and any further use df awgtandard could potentially undermine the
overarching goal of the Guidelines “to enhancecitr@ribution to sustainable development
made by multinational enterprise.”

VII. Conclusion

Taken together, these issues represent a sene®odf reasoned decisions by the NL NCP that
could, if treated as a precedent by the NL NCPtloeroNCPs, undermine several of the core
principles and key advances of the 2011 Guidelinegarticular, these decisions touch on
issues as important to the 2011 Guidelines asisabla development, human rights and
corporations’ responsibility for negative impacssaciated with them through their business
relationships. Moreover, the Initial Assessmeresats problems with the transparency,
predictability and fairness of the NL NCP’s specifistance process.

402011 Guidelines, Preface at ¥ 1.



